





















Calendar No. 358 


h CREAR Y SENATE Report 
_No. 354 


iris O Nine one nn e ees ee —— > am ~ 
eas = = TIE TZ smania n TTI 


<4 GEO. D. EMERY CO. 


May 17 (legislative day, May 2), 1955.—-Ordered to be printed 


Mr, Kugore, from the Committee on the Judiciary, submitted the 
following 


REPORT 


{To accompany $. Res. 102] 


The Committee on the Judiciary, to which was referred the bill 
(8. 427) for the relief of the Geo. D. Emery Co., having considered the 
reports favorably an original resolution. (S. Res. 102) referring 
the bill to the United States Court of Claims pursuant to the provisions 
of sections 1492 and 2509 of title 28, United States Code, and recom- 
Gene that the resolution be agreed to. 


PURPOSE 


‘The purpose of the proposed resolution is to refer the bill, S. 427, 
for the relief of the Geo. D. Emery Co., to the Court of Claims, under 
he applicable provisions of title 28 of the United States Code, for a 
her report to the Senate, giving such findings of fact and con- 
ions thereon as shall be sufficient to inform the Congress of tle 
Rature and character of the demand, as a claim, legal or equitable, 
| the United States. 


STATEMENT 









È Co. is one of a group of companies associated 
‘Ichabod T. Williams & Sons, a partnership established in 1838. 
p, in addition to Emery, consists of Otis Astoria Corp., 

a & Manufacturing Co., Inc., Compania Astoria 
VARA Nor eruvian be! bo Paranapura, S. . (a Peruvian 
jorat Astoria of B Inc. and Astoria Pan-Americana, Tne. 
con panies operate in West Africa, British Honduras, Re ublie 
duras, Guatemala, Nicaragua, Mexico, Ecuador, Peru, Brazil, 
Burma, and the Philippines. 
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Their combined operations consist of the production, manufacture, 
purchase, sale, importation, and exportation of various tropical prod- 
ucts, pa hardwoods, such as, genuine mahogany, teak, 
Spanish cedar, balsa, Philippine mahogany and other woods. The 
companies also procure, process, and distribute such tropical products 
as essential oils, gums, roots, nuts, leche caspi (substitute for chicle) 
and insecticides (rotenone). Ichabod T. Williams & Sons, the senior 
firm of the group, is the principal importer, manufacturer and merchant 
of genuine mahogany in the United States and a principal importer 
of teak. Raw material in the form of logs and lumber is imported 
from West Africa, West Indies, British Honduras, Republic of 
Honduras, Guatemala, Nicaragua, Mexico, Malaya, and Burma. 
These are manufactured into lumber and veneers at a plant at 
Carteret, N. J., operated by Emery, a plant at New Orleans operated 
by Otis Astoria, and one at Iquitos, Peru, on the Amazon, operated by 
Astoria Importing & Manufacturing Co. 

Emery has had a continuous business existence since 1869. Its 
operations substantially parallel Ichabod T. Williams & Sons, but 
are confined principally to Ecuador, Brazil, and the Philippines. One 
of its principal commodities is balsa wood which it takes from the 
forests of Ecuador and imports into the United States. Emery has 
dealt in and with Latin American countries for upward of 50 years. 

In 1950 Congress passed the Abaca Production Act of 1950 (Public 
Law 683, 81st Cong.). The act recognized the necessity for further 
expansion in the Western Hemisphere of sources of supply for this 
highly strategic material and authorized the cultivation of additional 
acreage up to a maximum of 50,000 acres. A revolving fund of $35 
million was provided for the purpose of establishing additional oper- 
ating plantations. The President was given the authority to execute 
the expansion program with the right of delegation to the RFC, which 
administered de Central American plantations. Promptly upon the 
enactment of this legislation, the President directed the RFC to 
develop new plantations in conformity with the congressional mandate. 

It was recognized that from a security standpoint the interest of 
the United States would best be served if the newly authorized acreage 
were planted in areas throughout the Western Hemisphere other than 
Central America. Accordingly, the RFC as its first task in under- 
taking this new program undertook studies and surveys of potential 
plantation sites in various countries of South America. 

Thus it was that RFC, in September 1950, turned to the Emery Co. 
to establish a plantation in Ecuador. At a later time it was decided, 
on the basis of the quantity of seed available in Ecuador and of various 
economic factors, that 8,000 acres should be planted in fiber and the 
plantation sized accordingly. 

Emery was reluctant to divert from its successful business opera- 
tions the great degree of time and effort required for such an enter- 
prise and so informed the RFC. It was finally persuaded, however, 

to accept the RFC’s proffer of a development and management con- 
tract similar to that held by the United Fruit Co. as manager of the 
Government’s plantations in Central America. 

‘Thus, in the fall of 1950, at the instance and direct, solicitation of 
the Government, Emery commenced the herculean task involved in 
pore and development of such a plantation in the jungles of 

or. It did so upon the understanding and assurance from RFC 
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GEO. D. EMERY CO. 3 
that a management contract would be executed as soon as two con- 
ditions were fulfilled: 

1. An official soil survey, to be conducted by the Department of 
Agriculture, showed that the land selected for the plantation was 
satisfactory for the cultivation of the fiber; and, 

2. RFC reached a satisfactory agreement with the Government of 
Ecuador providing for exemption of taxes and other matters. 

Both the RFC and Emery were completely confident that these two 
conditions would present no significant problem, a conclusion which 
was fully confirmed by subsequent events. 


The Government of Ecuador was known to be eager for the estab- 


lishment of such a plantation and through its Chargé d’Affaires had 
given enthusiastic assurances of full cooperation. 

With this background, the Emery Co. embarked on preparations for 
the establishment of the plantation, so that there would be no delay 
when the two conditions tava referred to were fulfilled and production 
could get underway immediately. Every action taken by the Emery 
Co. subsequently was with the full knowledge and cooperation of the 
Reconstruction Finance Corporation and other officials of the United 
States Government. ; 

It was necessary for the Emery Co., among other things, to authorize 
and pay for a number of complex and intricate engineering surveys; 
consultations were had with manufacturers of various types of farm 
vehicles of the design of unique machinery for use in jungle areas 
selected for the plantation; studies were made of the laws of Ecuador; 
recruitment of supervisory personnel for the plantation in which con- 
tacts were made with qualified personnel in various parts of the 
world; studies were made of the operations required for the construc- 
tion and operation of the plantation; time schedules of activities were 
prepared; preparations were made for the building of roads both 
within the plantation area and to the nearest supply points and rail- 
heads, as well as many other items too numerous to mention in this 
report. 

In January of 1953, at about the time all the preparations had been 
made and the Government of Ecuador had informed the RFC that 
it acceded to all of the terms of the written agreement negotiated, with 
the aid of diplomatic officials, and was ready to take immediate action 
to authorize it, the Bureau of the Budget advised the RFC that the 
entire abaca program was being reviewed by the President,. and 
directed that all further action should be suspended until the review 
was completed. 

In February 1953, the President, on advice of the Bureau of the 
Budget, and as a matter of general executive policy reflecting an 
official modification of our governmental security requirements, sus- 
pended all further expansion of the abaca program. The RFC was 
accordingly directed to discontinue and terminate all such pending 
activity, including specifically the project in Ecuador on which Emery 
had expended so much time and energy. 

The record shows that the only payment made to the Emery Co. 
by the RFC as a result of all this activity was the reimbursement of 
approximately $25,000 out-of-pocket expense incurred in connection 
with the preliminary survey of soil conditions. 

Under these circumstances, the committee is of the opinion that this 
company, which expended much time, energy, and money at the direct 
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solicitation of responsible Government officials, should be permitted to 
present its claim for compensation before a competent tribunal, so that 
Congress could be informed as to whether or not there existed either a 
legal or equitable claim for compensation against the United States. 
Attached hereto for the information of the Senate is a letter dated 
May 11, 1954, from the Reconstruction Finance Corporation sub- 
mitted to the committee in connection with a prior bill dealing with 
this same subject matter. Also attached is copy of a letter dated 
March 23, 1953, addressed to the President of the United States in 
connection with the abandonment of the program, signed by th 
Honorable Paul R. Harmel, attorney for the Geo. D. Emery Co 


a _T_ 


RECONSTRUCTION FINANCE CORPORATION, 
Washinator 5 D.C Ma 
Hon. WILLIAM LANGER 
Chairman, Committee on the Judicia 
United States Senate, Washington 

DEAR SENATOR LAxGER: Further reference is made to y 
15, 1954, requesting our views regarding 3091, a bill 
compensate the Geo. D. Emery Co 

If enacted, the bill would confer jurisdiction on the U1 
Claims for the purpose of making two findings of fact 

1. The amount of reimbursement to be paid by the Governn 
D. Emery Co. both “by finding the total moneys expended b 
exclusive of overhead” in connection with a certain project, and 

2. The amount of compensation to be paid by the Government to that cor 
by finding the percentage of working time devoted to such project b 
company’s executive officer in charge of the planning, organization, and « 
lishment thereof, and applying such percentage to the monthly constructio 
fixed by the Reconstruction Finance Corporation as compensation f 
construction or establishment of abaca plantations 

In its present form the bill omits the basic question, namely, whether the 
any liability on the part of the Government with respect to the alleged 
Also, the bill misses the second basic question, namely, if any liability does ex 
what is the extent of that liability. Rather than permit the court to determ 
these questions, the bill specifies a formula for computing in the one case tl 
amount of reimbursement and in the other case the amount of compensatio! 

The bill fails to recognize that the courts are open to the claimant for the adju 
cation of any claim that the Geo. D. Emery Co. may have against the Governmi 
in connection with the project referred to in the bill. That project is part of 
Government's abaca program, which at the time in’ question was and stil 
conducted by this Corporation. Section 3 of the Reconstruetion Finance Ci 
poration Act, as amended, expressly provides that this Corporation shall havi 
power “to sue and be sued, to complain and to defend, in any court of competent 
jurisdiction, State or Federal." 

Since under existing statutory provisions a judicial remedy is available to the 
claimant if it has a meritorious claim, the bin is unnecessary. Also, as a matter 
of sound public administration it is undesirable to enact legislation which would 
constitute a statutory declaration of liability rather than permit a judicial deter- 
mination of whether any liability does exist and, if so, its extent. While in form 
the bill purports to provide for the adjudication of a claim by a court, actually 
its effect would be to remove the claim from usual judicial processes (which are 
now available in any State or Federal court) ; for the sole function to be performed 
by the Court of Claims under the terms of the bill would be to make two specified 
arithmetical computations. 

It should be pointed out that the claimant fully cooperated with this Corpora- 
tion in connection with a proposa! to develop an abaca plantation in Ecuador bui 
this was done with the clear understanding that the Geo. D. Emery Co. would be 
reimbursed only for its actual out-of-pocket costs incurred at RFC's request 
Reimbursement on that basis has been made in full to the company. 

In the circumstances I strongly recommend against enactment of the bill. 

As indicated in my letter to you dated March 29, 1954, in view of your advice 
that this request for comments is urgent, this report is being submitted directly to 
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the committee without prior submission to the Bureau of the Budget for advice 
regarding the relationship of our report and of the bill to the program of the 
President. 
Sincerely, 
LAURENCE B. ROBBINS, 
Administrator. 





Wasminaron 5, D. C., March 23, 1953. 
The PRESIDENT, 
The White House, Washington, D. C. 

Sir: We are informed that the Bureau of the Budget is recommending the 
immediate issuance of a Presidential order countermanding the expansion of 
abaca cultivations in the Western Hemisphere authorized by Congress in the 
Abaca Production Act of August 10, 1950, and confirmed by various executive 
studies and orders, the last as recently as October 1952. 

This letter is to present the facts which will demonstrate that the issuance of 
the order recommended by the Bureau of the Budget will involve a breach of 
good faith on the part of the Government of the United States toward the Geo. 
D. Emery Co., of New York City, whom the undersigned has represented in 
connection with this matter since the fall of 1950 and who has authorized him 
to make the most vigorous representations in its behalf. 

The letter is addressed to you because there is no other executive or administra- 
tive agency or official with authority to consider or act upon the facts involved 
herein. No opportunity was afforded to submit these facts to the Bureau of the 
Budget. 

The Geo. D. Emery Co. is one of a group of corporations operating in the United 
States and in various countries of the world under the aezis of Ichabod T. Williams 
& Sons, a partnership established in 1838 with a continuous business existence 
since that time and engaged in the production, procurement, manufacture, impor- 
tation, and exportation of various tropical products 

In the late summer of 1950, RFC was directed by the President to carry out 
such expansion and approached Emery, soliciting its aid to establish an abaca 
plantation in Ecuador. Emery was requested to do so not only because of its 
reputation and integrity, but because it had, with its associates in Ecuador, begun 
the cultivation of abaca in that country during the recent war, had the means of 
making available to the United States Government enough plant material to 
establish a large plantation, and had demonstrated the excellence of the soil and 
climate of Ecuador for the production of this strategic commodity. 

Emery was reluctant to divert from its suecessful business operations the great 
degree of time and effort required in such an enterprise and informed the RFC 
that it was not interested. 

It was finally persuaded, however, to accept the RFC's offer of a management 
contract similar to that held by the United Fruit Co. as manager of the Govern- 
ment's planatations in Central America. 

Chus, at the instance and direct solicitation of the United States Government, 
this company, in the fall of 1950, undertook the difficult work involved in the 
planning and establishment- of such a plantation in the jungles of Ecuador. It 
did so upon the understanding that a management contract would be executed 
as soon as two conditions were fulfilled: 

1) A soil survey, conducted by the Department of Agriculture, showed that 
the land selected for the plantation was satisfactory for the cultivation of the 
fiber, and 

(2) RFC reached a satisfactory agreement with the Government of Ecuador 
providing for exemption of taxes and other matters. Both of these conditions 
have been fulfilled, 

A preliminary survey in the spring of 1951 showed that the soil of the site 
selected was excellent from every agronomical point of view. With the assurance 
of complete cooperation by the Government of Ecuador, a full soil and boundary 
survey was ordered and this was carried on from June through December 1951. 
The final survey report, issued by the Department of Agriculture, in February 
1952, verified the fact that the land and climate were excellent for the cultivation 
of this fiber. 

After the completion of the survey and the issuance of the report, the RFC and 
the State Department commenced negotiations with the Government of Ecuador 
and reached a full agreement in the summer of 1952. The necessary implementa- 
tion of this agreement was delayed, however, by the election in Ecuador in July 
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1952, in which a new president was elected who requested that action be deferred 
until he took office in the fall. Final agreement between RFC and the Government 
of Ecuador was reached early this month when the Ecuadorian Government 
notified the RFC and the State Department that it agreed to all of the terms and 
conditions stipulated by the RFC. The Government of Ecuador has, indeed, 
prepared an emergency law decree which the President is ready to sign at the 
moment the go-ahead signal is given to him by the United States Government. 

Although there were unanticipated delays in reaching the final agreement with 
the Government of Ecuador, everyone concerned knew that such an agreement 
would be reached and both Emery and RFC proceeded upon such knowledge, 
expended large sums of money on the Ecuadorian project and devoted a tre- 
mendous amount of time to this enterprise. 

To describe in even the slightest detail the work put into this project by Emery 
would require many pages. Emery did practically everything that had to be done 
toward the establishment of the plantation prior to beginning clearing operations 
in the jungle, A very superficial outline of Emery’s activities is as follows: 

The first task of Emery was, on behalf of the United States Government, to 
assemble and obtain control of the requisite land and the plant material. To 
áccomplish this Emery had to make an exhaustive study of land titles and land 
values and had to enter into prolonged negotiations to obtain a proper price and 
into a complex legal transaction resulting in the granting of an option. Owing 
to the subsequent delays, Emery had to negotiate and consummate three separate 
extensions of this option. When, after the initial survey, it was found necessary 
to acquire additional lands and property rights, Emery and its Ecuadorian asso- 
ciates devoted many days in the necessary title research, location of property 
owners, and negotiations with them resulting in the acquisition of the land and 
property rights. Emery actually expended its own funds in the purchase of some 
of this property, it being understood that upon the execution of the contract, 
Emery would be reimbursed for the costs of these lands. 

At the request of RFC, Emery assisted in obtaining and providing equipment, 
housing, labor, and engineers for the survey. Emery’s associates in Ecuador 
during the period of about 9 months in which the survey took place continu- 
ously devoted their time and energy to assisting the survey party in every phase 
of its activities. 

At the instance of RFC, Emery took over the financing and control of the 
expenditures made in this survey. Emery advanced, for this purpose, on behalf 
of the RFC, approximately $25,000. Emery negotiated and entered into the 
contracts with the engineers in Ecuador. It participated fully in the entire 
activity of the survey. In June 1951, it sent one its of associates, an expert in 
abaca management, to Ecuador to examine the area and to make a complete 
report to RFC. In October 1951, at the request of the Department of Agriculture 
and RFC, Emery took complete charge of the survey anal sent another associate 
to Ecuador to carry it through to conclusion, which was done after 3 months of 
intensive effort. 

In the month of February 1952, after the completion of the survey demonstrat- 
ing the excellence of the site for abaca production, PFC and Emery came to final 
agreement upon the amount of the management fee. All that now remained 
was for RFC to obtain the agréement with the Government of Ecuador and it 
was understood that as soon as this was procured, the management contract 
would be executed. At this time RFC suggested the signing of a letter of intent, 
but it was felt to be unnecessary and instead the lawyers began drafting the final 
contract. Emery was furnished the various PFC aecounting forms and other 
reports which it would be required to use for submission of estimates of costs 
and expenditures. 

RFC having stressed the necessity of coming into production in Ecuador as soon 
as possible, Emery, beginning in February 1952, began intensive activities of full 
planning and organization, so that as soon as the Ecuadorian agreement was 
executed, it could go forward with minimum delay. To accomplish this Emery 
had to be prepared to order all of the necessary equipment for the plantation at 
the moment this agreement was reached and the management contract executed. 

To order the proper equipment, not only was it necessary to ascertain the types 
of equipment available, the firms manufacturing the same, prices, delivery sched- 
ules prity ratings available, time of shipping, etc., but to study a number of 
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complicated problems relating to the type of equipment to be used. These 
s involved the extent to which river transportation could be employed 
whether transpc to the plantation from shipping ports should be by road 
or railroad, whether transportation on the plantation should be by truck, tractor, 
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or railroad. Many of the operations to be conducted on the plantation had to be 

planned. To solve a of these problems engineering studies of considerable 
ity were made by the company. 

ot teat of the work of Emery in planning the establishment of this planta- 

tion can be made evident to anyone who will examine the many thousands of 

pages of memoranda, tables, analyses, and correspondence involved in this effort. 

Many hours were devoted to the selection of the supervisory personnel of the 
plantation, involving numerous conferences and a large flow of corresponder ce. 

Studies were made of labor, housing, clearing, cultivating and water problems, 
factory layout, construction of roads and railroads, bridging the river, hauling of 

>d, ete., ete. 
dna studies were made of the laws of Ecuador under which the company 
would have to operate. To facilitate RFC’s negotiations with the Government of 
Ecuador, Emery furnished RFC a memorandum summarizing the laws of that 
country pertinent to such negotiations. The necessary preparations were made 
to organize the separate operating company to undertake the work of the project 
and to qualify as a Western Hemisphere corporation. 

When, several weeks ago, the Government of Ecuador informed the RFC and 
the State Department that it had accepted all of the terms proposed by the RFC, 
the last condition was performed and the management contract between Emery 
and RFC should have been executed. This portion of the expansion program 
should not, under the circumstances, have been subjected to further review. It 
was already committed. 

Serious consideration should be given to the fact that if the United States does 
not proceed with this project in Ecuador there will be grave repercussions in that 
country. All branches of the United States Government and all individuals in 
it who have had any experience with this strategic commodity have been eager 
to establish a plantation in Ecuador. The experts have unanimously arreed that 
this locale appears to be the best in the Western Hemisphere for the production of 
the fiber. Experts who have been in the Philippines say that it might even excel 
that area in production. It was felt that from a strategical point of view it would 
be well to diversify the locales of this fiber production and not have all of it con- 
centrated in Central America. From the operating point of view it was consid- 
ered important to have 2 contractors competing with each other in production 
for the as rather than only 1, as at present. a 

This eagerness to locate a plantation in Ecuador led our Government to sell to 
the Ecuadorians the. advantages of such a plantation. Our representatives em- 
phasized to Ecuador the benefits resulting from the investment of large sums of 
money by the United States, the employment of a considerable number of laborers 
and the creation of a great industry. In order to obtain a favorable «ontract 
from the Ecadorian Government, our Embassy in Ecuador has, ever since July 
1951, given much publicity in Ecuador to the project. As a result, the news- 
papers in Ecuador have been full of glowing accounts of this United States Gov- 
ernment enterprise. At the same time our representatives obtained very liberal 
concessions from the Ecuadorian Government, including the exemption from prac- 
tically all taxes and duties. If, at this juncture, after having made repeated 
representations to Ecuador of the vast benefits the United States was going to 
confer upon her, and after having induced her to give to the United States a very 
beneficial contract, the project is canceled, such action will seriously diminish the 
standing and prestige of our Government in this Latin American country. 

Another phase of this matter must be considered. In the full expectation of 
going forward with this project RFC has utilized not only the services of Emery 
but those of prominent citizens in Ecuador. These Ecuadorian citizens, the 
Von Buchwalds, have done a great amount of work for RFC without charge, 
aiding in the surveys, negotiating for and acquiring various land and property 
rights, and in a multitude of other ways. At the present time they are storing 
in their own warehouse and keeping in repair, free of charge, a substantial amount 
of equipment belonging to RFC, used in the survey and expected to be used on 
the plantation. 

In addition to the extensive amount of work expended by private persons and 
the not inconsequential sums of money spent by Emery, the RFC has spent many 





thousands of dollers and it, the Munitions Board, and the Department of Agri- 
culture have spent an enormous amount of time on this ee 

The abaca expansion program was adopted in 1950 by Congress after a most 
thorough investigation. All Government agencies who had any responsibility 
with respect to this strategie material very strongly urged the program as a defense 
measure. The House Committee on Armed Services stated in its report: “The 
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Department of Defense, the Munitions Board, the RFC, and the Cordage Institute 
are unanimously in favor of this lezislation.”” All of the Government agencies 
and experts who supported the legislation then state that, from the point of view 
of security, this legislation and the expansion is more urgently needed today than 
in 1950. However, in the present review of this subject those Government agen- 
cies and experts familiar with the subject for many years, have not been requested 
to submit their report and recommendation. There is good reason to believe | 
that they actuall were circumvented from doing so. The recommendation | 
upon which the President's action is requested has thus been prepared by persons | 
relatively unfamiliar with this subject. It would seem that the views of those 7 
who actually know it should be solicited and given due consideration before 7 
drastic action is taken. q 

According to our understanding, it is the view of those who are expert in this 4 
matter, that the actual cost to the United States, both current and long run, will 3 
be greater if the production is canceled and an attempt is made to purchase the | 
required quantities of the fiber in the market. Since the primary purpose of the | 
review is one of economy, the experts should be permitted to present their views, 
They have had no opportunity to do so. a 

It is submitted that a solicitation of the full and free views of all of the Govern- 7 
ment agencies that have had experience in this matter—the Department of @ 
Defense, the Munitions Board, the NPA, and the RFC—will diselose that the “4 
action recommended will have ill effects, not only with respect to the security 
needs of the United States, but with respect to its relations with the Government 
of Ecuador and even with respect to the objective of economy. 

These considerations involve the entire expansion program. With respect to 
that portion of the expansion represented by the 8,000 acres in Ecuador, we wish 
to reiterate: 

(1) At the time the present review of this program began, both RFC and | 
Emery were deeply engaged in the establishment of this plantation and had been | 
so engaged for practically 2 years. 

(2) When the Government of Ecuador indicated its agreement with RFC, this 
8,000 acres became a part of the committed program. 

We hupe that the Government will exercise good faith in this matter and will not 
repudiate this commitment, particularly after having itself solicited the services 
of Emery and induced it to perform the extensive work herein described. 

Most respectfully yours, 


GEO. D. EMERY CO. 


Pavut R. Harmen, 7 
Attorney for Geo. D. Emery Co. 4 
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